AGENDA
THE FAIRMONT PLANNING COMMISSION
January 19, 2022
Public Safety Building
7:00 pm
I.

MEETING CALLED TO ORDER

II.

ROLL CALL OF MEMBERS

III.

PLEDGE OF ALLEGIANCE

IV.

ELECTION OF OFFICERS

V.

APPROVAL OF MINUTES
October 20th, 2021

VI.

PUBLIC HEARING FOR January 19th, 2022
Capital Improvement Plan – Review of the Proposed CIP for 2022-2023 Fiscal Year and How
it Relates to the Comprehensive Plan
PC 22-01 – Amending Article 4 pertaining to article organization, Home Occupations, MultiFamily Residences, Restaurant / Lounges, and Retail and Services Manufactured Homes
PC 22-02 – Amending Article 2 – Definitions and Measurements pertaining to Restaurant /
Lounges, Sales and Services, Manufacturing and Sales Artisan, and Retail and Service
Manufactured Homes.
PC 22-03 – Amending Article 3 – Zoning Districts pertaining to the Permitted Use Chart
related to multiple permitted uses across multiple zoning districts.

VII.

PUBLIC HEARINGS TO SET FOR February 16, 2022

VIII.

NEW BUSINESS

IX.

CITIZENS PETITION (For items not listed on the agenda)

X.

OTHER BUSINESS
1. Commissioner Comments
2. Planning and Development Annual Report
3. Staff Updates – Zoning Amendment Priorities for 2022:
A. Streamlined and Simplified Sign Regulations
B. Right-of-Way and Street Standards
C. Improved Development / Major Subdivisions Standards
D. Improved Historic Design Standards
E. Improved Graphics for all Articles

IX.

ADJOURNMENT

FAIRMONT PLANNING COMMISSION
The meeting of the Fairmont Planning Commission was held October 20th, 2021 at the Public Safety
Building 500 Quincy St. Fairmont WV.
Vice President Straight called the meeting to order at 7:00 p.m. and asked for a roll call of members.
ROLL CALL OF MEMBERS
MEMBERS PRESENT
Commissioner Yann
Commissioner Richardson
Commissioner Jura
Commissioner Straight
Commissioner Wean
Commissioner Lambert

MEMBERS ABSENT
Commissioner Majic
Commissioner Richardson
Commissioner Bledsoe
President Greene

CITY STAFF
Director of Planning and Development – Shae Strait
Senior Staff Assistant –Kirstin Poluck
Vice President Straight asked for a motion to excuse Commissioners Greene, Bledsoe and Richardson.
Commissioner Wean motioned to excuse the members; Commissioner Jura seconded the motion.
APPROVAL OF MINUTES from September 15th ,2021
Commissioner Yann motioned to approve the minutes; Commissioner Jura seconded the motion. All
were in favor.
NEW BUSINESS / PUBLIC HEARINGS TO SET FOR October 20th, 2021
1. PC 21-14 Monongahela Valley Association of Health Centers, Inc is petitioning to rezone
property located at 1334 Locust Ave (parcels 18-19) and between 1348 and 1326
Hillside Dr. (parcels 42-49). The property along Locust Ave is currently zoned Education.
The property on Hillside Dr is currently zoned General Residential. The proposed
rezoning for both properties is Main Corridor Commercial.
Vice President Straight asks if there is any one here to speak in favor of the proposed request. Phillip
Freeman, an architect from Thrasher Engineering is working with the MVA clinic on this request. The
MVA has been in business since 1952. The area was previously zoned differently throughout its history
and then in 2006 the zoning was changed unbeknownst to MVA. The clinic is hoping to use parcels 42-47
for staff parking. Also, parcels 48-49 which currently have a house owned by MVA may be used as
storage one day, although there are no immediate plans for that as of now.
Kevin Crockett the COO- VP of MVA is also here to speak on behalf of the request. The MVA has
recently received funding from the American Rescue Act and they are using the money to renovate
interior and exterior of the facility.

The parking lot would also fall into the exterior renovations. They will be utilizing unused space inside
the facility so they can expand. Once this is done, they will need to storage for the items which will be
displaced due to the renovations.
Vice President Straight asked if there was anyone to here to speak against the request? There was no
one, he then asked for a motion to close the public hearing. Commissioner Richardson motioned to
close the public hearing. Commissioner Yann seconded the motion. All were in favor.
Commissioner Richardson arrived at the meeting at 7:08 pm. Commissioner Bledsoe arrived at the
meeting at 7:09 pm.
Planning Director Shae Strait proceeds with the staff report. He went through the entirety of the
property’s history. He went through the deeds and transaction history of the property. These parcels
were acquired in the 1950’s and they were granted a rezoning at that time. A parking lot was lawfully
constructed at that time. In 2006 the zoning code was repealed and replaced, during this process there
were large meetings in the city at the locations which were being rezoned with the replacement zoning
code. It was during this time that the property was rezoned to Main Corridor Commercial. The property
would qualify for a rezoning if it was rezoned to university as that was something that was in the
Comprehensive plan. Staff recommends the University district would be better used along Locust Ave.
The Main Corridor Commercial district is closely related to the educational district. Main Corridor
Commercial is the second most restrictive use. With these restrictions the rules that MVA would follow
would ensure that the public surrounds the facility wouldn’t suffer from the rezoning. Staff recommends
an approval would be in line with the comprehensive plan.
Vice President Straight stated that if the rezoning happened it would open a lot of questions if the
property were to be sold one day. How would this affect traffic and what if there were apartments?
Commissioner Yann wanted to ensure that the boards and public would still have control as to what
would be allowed. Director Shae Strait said that Yes, there would still be restrictions if the property were
to be rezoned. Director Shae Strait presented a few example scenarios to the Planning Commission.
Commissioner Bledsoe wanted to make sure the neighbors were sent information regarding this evening
meeting, to which Director Strait stated that we sent out mailers with all the information that was to be
discussed at the Planning Commission meeting. Commissioner Yann wanted to know if signs were
posted, Director Shae stated that yes signs were posted. Vice President Straight wanted to know how
people were notified. Planning Director Shae Strait stated that we sent out the mailers, written notice in
the newspaper and all the meeting information was put onto the city website for the public as well. Vice
President Straight wanted to know how many people were notified? Planning Director Strait stated that
there were 90-100 people notified.
Commissioner Richardson reviewed the last paragraph of the packet in which spot zoning was
mentioned. There was a recent case in Morgantown in which the State Supreme Court ruled against
Morgantown for not rezoning.
Based upon the contextual evaluation of this report, the staff recommends for the rezoning of the
parcels within this petition to Main Corridor Commercial. However, this recommendation is based upon
the agreement that the Planning Commission and the City Council believe that the proposed University
District should also include land on the southern side of Locust Ave.

Vice President Straight asks for a motion to close the public hearing. Commissioner Richardson
motioned to close the public hearing. Commissioner Jura seconded the motion. The public hearing was
closed.
Ivan Madolev, who had not yet spoken, asked to speak regarding the petition. Vice President Straight
stated that the public hearing was closed and the opportunity for public comment was concluded. Vice
President Straight informed the citizen that they may express their support or concerns at City Council
when this petition is on their agenda.
Commissioner Bledsoe made a motion to favorably forward the request based on upon the fact it was
congruent with the comprehensive plan and the requirements for that district. Commissioner Wean
seconded the motion.
Commissioner Yann - Yes
Commissioner Richardson - Yes
Commissioner Jura - Abstained
Commissioner Bledsoe - Yes
Commissioner Straight - Yes
Commissioner Wean - Yes
Motion Passes.
PUBLIC HEARINGS TO SET FOR October 20th,2021
Planning Director Shae Strait stated that currently we do not have any applications submitted for the
next meeting.
OTHER BUSINESS
None
ADJOURNMENT
Commissioner Bledsoe motion to adjourn the meeting; Commissioner Wean seconded the motion. All
were in favor. Motion approved. The meeting adjourned at 7:52

PLANNING COMMISSION
STAFF REPORT FOR Capital Improvement Plan
January 19th, 2022

Introduction

Per City Code 6.02.C and 6.03.C, proposed
ordinances concerning expenditures for capital
improvements related to the Comprehensive Plan
shall be referred to the Planning Commission for
review and report its recommendation thereon.
This five-year capital improvements budget contains
several line items directly related to the
Comprehensive Plan. Those items shall be reviewed
in this staff report.
Attached to this report is a chart with all Goals listed
within the Comprehensive Plan identified to need
capital funds.

Proposed Capital Improvement Items
Related to Comprehensive Plan

As proposed, four of the twenty-seven goals within
the capital budget are being funded. Six of these are
funded beyond year one. The four being funded year
one are:
• Implement Wayfinding Program
• Identify New Opportunities to Expand Public
Art
• Enhance Landscaping Along Key Corridors
• Continue to Improve City Parks and
Recreation Areas
Implement Wayfinding Program
This item is being funding through 437-3 “Way
Finding Signage” at $10,000. This will be used to
1

create core design standards and construct
wayfinding signage for a core neighborhood or
corridor within the city. This will be linked to the
gateway signage to ensure branding recognition for
the city and enhance stakeholder wayfinding.
Identify New Opportunities to Expand Public
Art
This item is being funding through 437-1 “Downtown
Beautification” at $20,000.
Enhance Landscaping Along Key Corridors
This item is also being funding through 437-1
“Downtown Beautification” at $20,000. A portion of
these funds shall be used for landscaping
beautification in downtown and potentially other key
corridors to help create aesthetic value and establish
a more positive sense of place.
Continue to Improve City Parks and Recreation
Areas
This item is being funding through 900 at $183,000.
This funding will be used to build upon existing park
space and meet ongoing life cycle cost needs of
those spaces as well. This is a substantial increase
from the prior years funding.

Staff Comments

Although only four of the twenty-seven goals
identified as needing capital improvement funds are
being implement, there are several key factors to
consider for why the other twenty-three don’t have
identified funding.

First to consider is that some of these goals may not
require funding through the capital fund. Other
funding sources include general funds, state and
federal grants, collaborative partnership funding
such as Fairmont Main Street, the City’s Tax
Increment Finance district, and more.
Second consideration is that some of these items
could be accomplished without dedicated funding.
Some of those items include creating a guide to
starting a business, creating a detailed sidewalk
assessment and prioritization program, implement
city-wide GIS system, and updating the planning and
zoning code. Some projects have already had
substantial progress such as implementing the City’s
GIS system and updating the zoning code.
The goals funded in the current plan are helping the
lay foundation for larger projects as well as
completing key goals within the comprehensive plan.
The final thing to consider for context is that this is
only the third year within the typical ten-year span of
the Comprehensive Plan. The city is proposing to
utilize its capital funding for 14% of the goals
identified as needing funding within the first 30% of
the time frame of the plan. This allocation of funding
does not include any of the other sources mentioned
previously in the staff comments. It is important to
note that the parks funding has been substantially
increased by 46% and the Rail to Trail projects will
soon be underway using TIF funding.
It is the staff’s position that this is an adequate
allocation of these funds needed at this time for the
goals identified within the Comprehensive Plan.

Attachments

Please see the attached Comprehensive Plan Goals
Identified to Need Capital Funds chart and the
Capital Budget.
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9.
10.
11.
12.
13.
14.
15.
16.
17.
18.
19.
20.
21.
22.
23.
24.
25.
26.
27.

*Option 1 for this project is scheduled to be completed in
Spring of 2022. Further options with better amenities will
continue to be developed.
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High
Medium
High

Y
Y

Y
Y

437-3
437-1

Medium
High
High
High
High

Y

Y

437-1

Y

Y

900

Substantial
Progress (SP) or
Completion (C)

Department
Number
& Item Number

4.
5.
6.
7.
8.

Implement Wayfinding Program
Enhance Landscaping Along Key Corridors
Develop a Branding & Marketing Campaign Based on Fairmont’s Most
Distinctive Assets
Identify New Opportunities to Expand Public Art
Continue to Develop Sharon Steel Corp
Acquire Property to Develop Beltline Area
Create a Guide to Starting a Business in Fairmont*
Facilitate the Redevelopment of Key Historic Properties for Multifamily Residential and Creative Ground Floor Uses
Actively Recruit Downtown Anchor Businesses and Attractions
Establish a Center for the Performing Arts
Renew the Façade Improvement Program
Develop a Downtown Streetscape and Beautification Plan
Create a Permanent Structure for the Farmers Market Across from the
Chamber of Commerce
Develop a Strategic Investment Plan at the Neighborhood Level
Continue to Improve City Parks and Recreation Areas
Pursue Development of an Indoor Recreation Center
Utilize Coal Run as a Greenway
Prepare Detailed Sidewalk Assessment & Plan to Prioritize Areas to
Improve
Extend the Rails to Trails to Downtown Fairmont*
Improve Trailhead Access on Westside of City
Improve Directional Signs to Trailheads
Implement the Coal Run Greenway
Install Bike Racks on all Buses
Implement City-wide GIS system
Increase the Utilization of City-owned Property and Buildings
Continue to Incorporate Green Technology into Public Projects and
Reduce Energy Consumption
Update City’s Planning and Zoning Code to Implement the Preferred
Development Areas and Overall Vision

Funded Years 2-5

1.
2.
3.

Priority

Objective

Funded Year 1

Comprehensive Plan Goals Identified to Need Capital Funds

High
Medium
High
High
High
High
High
High
Medium
High
High
Medium
Medium
Medium
High
High
High
Medium
High

Y
Y

SP
SP

SP

SP

City of Fairmont

Request for Capital All Departments
FY23 Budget
Year One July, 2022 to June, 2023
Dept
440
440
706
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FY23
Year One
Total

Existing Debt Service:

$
$
East Side Fire Station $3 Million, ($202,914.60 for 20 yrs)-$16,909.55 thru 06/40
$
TOTAL DEBT SERVICE $
Public Safety Bldg-MVB ($2,764,445 for 20 yrs)-$14,697.97/mo thru 12/33
Parking Garage-MVB ($1,097,530 for 20 yrs)-$5,451.99/mo thru 12/33

436 Code
1 (1) Vehicle
2 (3) Computers & Software
437
1
2
3

Planning
Downtown Beautification
City Entryways (1)
Wayfinding Signage

439
1
2
3

Data Processing
Updates to hardware
Six new PC's with Office software and printers
Meraki Upgrade PSB

440
1
2
3
4
5

City Hall
Demolition
Shredder
General Remodeling
(5) Five new PC's with Office Software - City Hall
City Hall Computer Server

700
1
2
3
4
5
6

Police
(4) Cruisers (Equipped and Striped)
(2) Radar units
(13) Thirteen new PC's with Office Software - Police
(3) Three BP vest/carriers (Stewart/Riffle/Romito)
Refrigerator
Police Computer Server

706
1
2
3
4
5

Fire
Back-up generator for Watson Station 3
Replacement fire hose
(8) sets of replacement bunker gear @$2,700/each
Rescue Cribbing
(4) Four new PC's with Office Software - Fire

750
1
2
3

Streets
Replace 3 plow trucks
Loader
2 spreaders

176,376.00
65,424.00
202,915.00
444,715.00

$
$
$

30,000.00
2,500.00
32,500.00

$
$
$
TOTAL PLANNING $

20,000.00
20,000.00
5,000.00
45,000.00

$
$
$
TOTAL DATA PROCESSING $

10,000.00
7,800.00
2,900.00
20,700.00

$
$
$
$
$
TOTAL CITY HALL $

150,000.00
5,000.00
10,000.00
4,500.00
30,000.00
199,500.00

$
$
$
$
$
$
TOTAL POLICE $

180,000.00
3,000.00
11,700.00
3,000.00
1,500.00
20,000.00
219,200.00

$
$
$
$
$
TOTAL FIRE DEPARTMENT $

60,000.00
7,000.00
21,600.00
3,000.00
3,600.00
95,200.00

$
$
TOTAL STREETS $

150,000.00
90,000.00
16,000.00
256,000.00

City of Fairmont

Request for Capital All Departments
FY23 Budget
Year One July, 2022 to June, 2023
751 Street Lights
1 Replacement Street Light Pole - River Crest
2 Replacement Street Light Pole - NASA

Page 2 of 10
FY23
Year One
Total
$
$
TOTAL STREET LIGHTS $

4,000.00
9,500.00
13,500.00

754 C.Garage
1 Antel USA Maxisys Ultra Diagnostic Tablet/Scan Tool Kit w/advanced VCMI
$
TOTAL GARAGE $

5,000.00
5,000.00

900
1
2
3
4
5
6
7

Parks
Morris Park - Repair steps/railing
Windmill Park - Fence around Field #2 & Playground
Windmill Park - Metal Roof on Pavilion & Restroom
Windmill Park - Playground Equipment
Windmill Park - Basketball Court Sports Coating
Morgantown Ave Mini Park - Sign
Mid Size Backhoe w/attachments

5710 Parking Fund
1 Adams Street Garage - Elevator Replacement
2 Adams Street Garage - Garage Entry Pay Station

$
$
$
$
$
$
$
TOTAL PARKS $

10,000.00
75,000.00
8,000.00
5,000.00
15,000.00
5,000.00
65,000.00
183,000.00

$
$
TOTAL PARKING FUND $

45,800.00
53,000.00
98,800.00

254 CAPITAL PROJECTS TOTAL

$

1,613,115.00

City of Fairmont

Request for Capital All Departments
FY24 Budget
Year Two July, 2023 to June, 2024
Dept
440
440
706

Page 3 of 10
FY24
Year Two
Total

Existing Debt Service:

$
$
East Side Fire Station $3 Million, ($202,914.60 for 20 yrs)-$16,909.55 thru 06/40
$
TOTAL DEBT SERVICE $
Public Safety Bldg-MVB ($2,764,445 for 20 yrs)-$14,697.97/mo thru 12/33
Parking Garage-MVB ($1,097,530 for 20 yrs)-$5,451.99/mo thru 12/33

437
1
2
3
4

Planning
Rail Trail Connection
Downtown Beautification
City Entryways (2)
Wayfinding Signage

439
1
2
3

Data Processing
Updates to hardware
Six new PC's with Office software and printers
Meraki Upgrade - City Hall

440
1
2
3

City Hall
Demolition
CM Conference Room Chairs
(5) Five new PC's with Office Software - City Hall

700
1
2
3
4
5
6

Police
(3) Cruisers (Equipped and Striped)
(2) Radar units
Replace 42 portable radios @ $3,000/each
(14) Fourteen new PC's with Office Software
(11) Eleven BP vest/carriers (11 officers)
(41) Forty-One Glock 17 handguns (5 year rotation)

706
1
2
3
4
5

Fire
Replace Engine 44 (28 years old)
8 sets of replacement bunker gear @ $2,700/each
Replacement fire hose
Hydraulic extrication tool for East Side's engine
Replace C4 vehicle (Chief Vehicle equipped and striped)

750
1
2
3
4

Streets
Replace 3 plow trucks
Street sweeper
2 spreaders
Skid Attachments

751 Street Lights
1 Replacement Street Light Pole - Connector
2 Replacement Street Light Pole - Downtown

176,376.00
65,424.00
202,915.00
444,715.00

$
$
$
$
TOTAL PLANNING $

40,000.00
25,000.00
30,000.00
5,000.00
100,000.00

$
$
$
TOTAL DATA PROCESSING $

15,000.00
7,800.00
2,900.00
25,700.00

$
$
$
TOTAL CITY HALL $

250,000.00
4,000.00
4,500.00
258,500.00

$
$
$
$
$
$
TOTAL POLICE $

135,000.00
3,000.00
126,000.00
12,600.00
11,000.00
18,000.00
305,600.00

$
$
$
$
$
TOTAL FIRE DEPARTMENT $

650,000.00
21,600.00
7,000.00
12,000.00
47,250.00
737,850.00

$
$
$
$
TOTAL STREETS $

150,000.00
300,000.00
16,000.00
40,000.00
506,000.00

$
$
TOTAL STREET LIGHTS $

9,500.00
7,000.00
16,500.00

City of Fairmont

Request for Capital All Departments
FY24 Budget
Year Two July, 2023 to June, 2024

Page 4 of 10
FY24
Year Two
Total

752 Traffic
1 Supervisor Truck
2 Battery Operated Tool Kit

$
$
TOTAL TRAFFIC $

50,000.00
20,000.00
70,000.00

$
TOTAL GARAGE $

12,000.00
12,000.00

$
TOTAL CENTRAL GARAGE $

2,500.00
2,500.00

754 C.Garage
1 Coats 2 Post 12 Ton AN1 Vehicle Lift
754 Central Garage
1 Titan Lift HD2P-9000 AC floorplate
900
1
2
3
4
5
6
7
8

Parks
Windmill Park - Fence around Field #3 at Windmill Park
Windmill Park - Bleachers on all 3 fields at Windmill Park
Windmill Park - Replace Park Lighting
Park Signs (Bellview, Connector, Morris)
New Parks Truck
Stump Grinder
Morris Park - Remodel Downstairs/Replace Furnace in House
Windmill Park - Replace plumbing in Concession Stand

5710 Parking Fund
1 Adams Street Garage - Rewiring
2 Adams Street Garage - LED Lights

$
$
$
$
$
$
$
$
TOTAL PARKS $

50,000.00
20,000.00
100,000.00
15,000.00
65,000.00
40,000.00
10,000.00
10,000.00
310,000.00

$
$
TOTAL PARKING FUND $

7,000.00
43,000.00
50,000.00

254 CAPITAL PROJECTS TOTAL

$

2,839,365.00

City of Fairmont

Request for Capital All Departments
FY25 Budget
Year Three July, 2024 to June, 2025
Dept
440
440
706

Page 5 of 10
FY25
Year Three
Total

Existing Debt Service:

$
$
East Side Fire Station $3 Million, ($202,914.60 for 20 yrs)-$16,909.55 thru 06/40
$
TOTAL DEBT SERVICE $
Public Safety Bldg-MVB ($2,764,445 for 20 yrs)-$14,697.97/mo thru 12/33
Parking Garage-MVB ($1,097,530 for 20 yrs)-$5,451.99/mo thru 12/33

437
1
2
3

Planning
Rail Trail Connection
Downtown Beautification
Wayfinding Signage

439
1
2
3

Data Processing
Updates to hardware
Six new PC's with Office software and printers
Wireless Access Points

440 City Hall
1 Demolition

$
$
$
TOTAL PLANNING $

20,000.00
25,000.00
5,000.00
50,000.00

$
$
$
TOTAL DATA PROCESSING $

15,000.00
7,800.00
5,500.00
28,300.00

$
TOTAL CITY HALL $

200,000.00
200,000.00

$
$
$
TOTAL POLICE $

135,000.00
3,000.00
11,700.00
149,700.00

700
1
2
3

Police
(3) Three Cruisers (Equipped and Striped)
(2) Radar units
(13) Thirteen new PC's with Office Software

706
1
2
3
4
5
6

Fire
(8) sets of replacement bunker gear @ $2,600/each
Confined space ventilation fan
(3) Rabbit tools for forcible entry for each engine $1,800/each
Forcible Entry Simulator
Replacement fire hose
Replace S4 vehicle (Fire Safety equipped and striped)
TOTAL FIRE DEPARTMENT

750
1
2
3

Streets
Replace 2 plow trucks
2 spreaders
Backhoe

752 Traffic
1 Replace Sign Machine
754 Central Garage
1 Coats 1300 Direct Drive Wheel Balancer
2 Shop Truck

176,376.00
65,424.00
202,915.00
444,715.00

$
$
$
$
$
$
$

21,600.00
1,600.00
5,400.00
12,000.00
7,000.00
50,000.00
97,600.00

$
$
$
TOTAL STREETS $

100,000.00
16,000.00
100,000.00
216,000.00

$
TOTAL TRAFFIC $

60,000.00
60,000.00

$
$
TOTAL CENTRAL GARAGE $

6,000.00
50,000.00
56,000.00

City of Fairmont

Request for Capital All Departments
FY25 Budget
Year Three July, 2024 to June, 2025
900
1
2
3
4
5
6

Parks
Morgantown Mini Park - New Fence
Windmill Park - 350ft Retaining Wall Soccer Field
Windmill Park - Retaining Wall Fence Soccer Field
Windmill Park - Bleachers for Soccer Field
Bellview Pavilion
5th St Park, 2nd Pavilion

5710 Parking Fund
1 Repairs (Mid City and Adams Street Garages)
2 Improvements to parking lots
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FY25
Year Three
Total
$
$
$
$
$
$
TOTAL PARKS $

60,000.00
75,000.00
30,000.00
15,000.00
15,000.00
15,000.00
210,000.00

$
$
TOTAL PARKING FUND $

5,000.00
5,000.00
10,000.00

254 CAPITAL PROJECTS TOTAL

$

1,522,315.00

City of Fairmont

Request for Capital All Departments
FY26 Budget
Year Four July, 2025 to June, 2026
Dept
440
440
706
437
1
2
3

Existing Debt Service:

$
$
East Side Fire Station $3 Million, ($202,914.60 for 20 yrs)-$16,909.55 thru 06/40
$
TOTAL DEBT SERVICE $
Public Safety Bldg-MVB ($2,764,445 for 20 yrs)-$14,697.97/mo thru 12/33
Parking Garage-MVB ($1,097,530 for 20 yrs)-$5,451.99/mo thru 12/33

Planning
Rail Trail Connection
Downtown Beautification
Wayfinding Signage

439 Data Processing
1 Updates to hardware
2 Six new PC's with Office software and printers
440 City Hall
1 Demolition
700 Police
1 (2) Cruisers (Equipped and Striped)
2 Three new PC's with Office Software
706
1
2
3
4
5
6

Fire
(8) sets of replacement bunker gear @ $2,700/each
Replacement fire hose
Renovate bathroom at Watson Station
Concrete work on Watson Station Apron
Carbon Monoxide pulse oximeters x 8 ($650/each)
Commercial cook stove for Central Station

750 Streets
1 Replace 2 plow trucks
2 3 Spreaders
754 Central Garage
1 Drive On 14K 4 Post Lift Open Front
900
1
2
3
4
5
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FY26
Year Four
Total

Parks
Morris Park - New culverts
Morris Park - Repair ditches
Morgantown Ave Mini Park - Remove trees
Morgantown Ave Mini Park- Replace walkways
Connector Park - Culvert installation

176,376.00
65,424.00
202,915.00
444,715.00

$
$
$
TOTAL PLANNING $

20,000.00
25,000.00
5,000.00
50,000.00

$
$
TOTAL DATA PROCESSING $

15,000.00
7,800.00
22,800.00

$
TOTAL CITY HALL $

200,000.00
200,000.00

$
$
TOTAL POLICE $

90,000.00
3,600.00
93,600.00

$
$
$
$
$
$
TOTAL FIRE DEPARTMENT $

21,600.00
7,000.00
15,000.00
10,000.00
5,200.00
5,000.00
63,800.00

$
$
TOTAL STREETS $

100,000.00
24,000.00
124,000.00

$
TOTAL CENTRAL GARAGE $

12,000.00
12,000.00

$
$
$
$
$
TOTAL PARKS $

50,000.00
75,000.00
25,000.00
50,000.00
15,000.00
215,000.00

City of Fairmont

Request for Capital All Departments
FY26 Budget
Year Four July, 2025 to June, 2026
5710 Parking Fund
1 Repairs (Mid City and Adams Street Garages)
2 Improvements to parking lots
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FY26
Year Four
Total

$
$
TOTAL PARKING FUND $
254 CAPITAL PROJECTS TOTAL

$

5,000.00
5,000.00
10,000.00
1,235,915.00

City of Fairmont

Request for Capital All Departments
FY27 Budget
Year Five July, 2026 to June, 2027
Dept
440
440
706

Existing Debt Service:

$
$
East Side Fire Station $3 Million, ($202,914.60 for 20 yrs)-$16,909.55 thru 06/40
$
TOTAL DEBT SERVICE $
Public Safety Bldg-MVB ($2,764,445 for 20 yrs)-$14,697.97/mo thru 12/33
Parking Garage-MVB ($1,097,530 for 20 yrs)-$5,451.99/mo thru 12/33

436 Code
1 (1) Vehicle
437
1
2
3

Planning
Rail Trail Connection
Downtown Beautification
Wayfinding Signage

439 Data Processing
1 Updates to hardware
2 Six new PC's with Office software and printers
440 City Hall
1 Demolition
700 Police
1 (2) Two Cruisers (Equipped and Stroped)
2 (3) Three new PC's with Office Software
706
1
2
3
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FY27
Year Five
Total

Fire
(8) sets of replacement bunker gear @ $2,700/each
Replacement fire hose
Replace Engine 43

750 Streets
1 Replace 2 Plow Trucks
2 3 Spreaders
754 Central Garage
1 Shop Tools
900 Parks
1 Windmill Park - Wall between Field #2 and #3
5710 Parking Fund
1 Repairs (Mid City and Adams Street Garages)
2 Improvements to parking lots

176,376.00
65,424.00
202,915.00
444,715.00

$
TOTAL CODE $

30,000.00
30,000.00

$
$
$
TOTAL PLANNING $

20,000.00
25,000.00
5,000.00
50,000.00

$
$
TOTAL DATA PROCESSING $

15,000.00
7,800.00
22,800.00

$
TOTAL CITY HALL $

200,000.00
200,000.00

$
$
TOTAL POLICE $

90,000.00
2,700.00
92,700.00

$
$
$
TOTAL FIRE DEPARTMENT $

21,600.00
7,000.00
650,000.00
678,600.00

$
$
TOTAL STREETS $

100,000.00
24,000.00
124,000.00

$
TOTAL CENTRAL GARAGE $

5,000.00
5,000.00

$
TOTAL PARKS $

100,000.00
100,000.00

$
$
TOTAL PARKING FUND $

5,000.00
5,000.00
10,000.00

254 CAPITAL PROJECTS TOTAL

$

1,757,815.00
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City of Fairmont

Request for Capital All Departments
900 Parks Five Year Plan
900 Parks
1
2
3
4
5
6
7

Morris Park - Repair steps/railing
Windmill Park - Fence around Field #2 & Playground
Windmill Park - Metal Roof on Pavilion & Restroom
Windmill Park - Playground Equipment
Windmill Park - Basketball Court Sports Coating
Morgantown Ave Mini Park - Sign
Mid Size Backhoe w/attachments
Year One July, 2022 to June, 2023

$
$
$
$
$
$
$
$

10,000.00
75,000.00
8,000.00
5,000.00
15,000.00
5,000.00
65,000.00
183,000.00

1
2
3
4
5
6
7
8

Windmill Park - Fence around Field #3 at Windmill Park
Windmill Park - Bleachers on all 3 fields at Windmill Park
Windmill Park - Replace Park Lighting
Park Signs (Bellview, Connector, Morris)
New Parks Truck
Stump Grinder
Morris Park - Remodel Downstairs/Replace Furnace in House
Windmill Park - Replace plumbing in Concession Stand
Year Two July, 2023 to June, 2024

$
$
$
$
$
$
$
$
$

50,000.00
20,000.00
100,000.00
15,000.00
65,000.00
40,000.00
10,000.00
10,000.00
310,000.00

1
2
3
4
5
6

Morgantown Mini Park - New Fence
Windmill Park - 350ft Retaining Wall Soccer Field
Windmill Park - Retaining Wall Fence Soccer Field
Windmill Park - Bleachers for Soccer Field
Bellview Pavilion
5th St Park, 2nd Pavilion
Year Three July, 2024 to June, 2025

$
$
$
$
$
$
$

60,000.00
75,000.00
30,000.00
15,000.00
15,000.00
15,000.00
210,000.00

1
2
3
4
5

Morris Park - New culverts
Morris Park - Repair ditches
Morgantown Ave Mini Park - Remove trees
Morgantown Ave Mini Park- Replace walkways
Connector Park - Culvert installation

$
$
$
$
$
Year Four July, 2025 to June, 2026 $

50,000.00
75,000.00
25,000.00
50,000.00
15,000.00
215,000.00

1

Windmill Park - Wall between Field #2 and #3

$
Year Five July, 2026 to June, 2027 $

100,000.00
100,000.00

Total 5 Year Parks Investment $

1,018,000.00

PLANNING COMMISSION
STAFF REPORT FOR PC 22-01
January 19th, 2022

Introduction

beyond the property line; and all other codes
and licenses required are applicable.

The City of Fairmont is petitioning to amend Article
4 pertaining to article organization, Home
Occupations, Multi-Family Residences, Restaurant /
Lounges, and Retail and Services Manufactured
Home.

•

Summary of Text Amendments

•

The following is an abbreviated list of text
amendments within this petition:
• Section 4.17 - Amending the Home
Occupation regulations by eliminating the
minor and major separation and applying the
same standards to all home businesses such
as: adding in the right to non-illuminated
signage of 2 square feet or smaller; limiting
the business to have 1 non-resident
employee; limiting the business to having no
more than two clients on premise at a time;
limiting the business to one vehicle which is
not to exceed a GVM of 10,000 pounds;
maintaining the residential appearance of the
property; no vehicle repairs or sales; no
outdoor storage; no nuisances perceived

•

Section 4.25 - Removing the Multi-family
Residences use standards. These standards
are now covered within each individual
zoning district.
Section 4.31 – Restaurant / Lounge is being
retitled Restaurant with Alcohol Sales to
make it more clear upon first read what these
standards cover. These amendments also
merge section 4.32 which regulated the sale
of alcohol in restaurants.
Section 4.32 – Proposed to become
Manufactured Home Sales and Services after
removing alcohol sales and requires certain
buffer
yard
requirements
for
the
Manufactured Home Sales and Services
permitted use.

Comprehensive Plan

The Comprehensive Plan, adopted in 2018,
references the need for zoning code updates to
implement the Comprehensive Plan. Many of the
definitions are necessary for other zoning code
amendments to create better clarification of
regulations and create more flexibility.

Staff Comments

Staff finds these changes in line with the
comprehensive plan and will create fairer and must
just standards for all stakeholders.

Attachments

The proposed amendments are attached as well as a
best practices article on Home Occupations from the
American Planning Association.
1

Zoning Code Amendments Overview
The following pages contain amendments to the City of Fairmont Zoning Code.
To better understand the amendments, please note the following:
• Removed / Deleted text is indicated with a strikethrough – Deleted
• New text is indicated by a double underline – New text
• Text omitted for brevity is indicated by three dots – …
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4.

5.

6.

7.

8.

9.

10.
11.

hearing held in the same manner as the
original approval, any Conditional Use if the
applicant fails to comply with any of the
applicable requirements in this Section or any
other applicable sections of this ordinance.
12. Extension of Approval. The Board may permit
one (1) six (6) month extension, if applied for
in writing by the applicant prior to the
expiration of the approval, provided that the
Board finds that the extension is warranted
due to the circumstances beyond the control
of the applicant.
13. No application which has been denied wholly
or in part by the Board of Zoning appeals shall
be resubmitted for a period of one (1) year
from the date of the last denial, unless
permitted by the Board after a demonstration
by the applicant of a change of circumstances
from the previous application.

conformance with all dimensional, site
development, grading/drainage, performance,
and other standards for the district in which it
will be located.
To the maximum extent feasible, access points
to the property are located as far as possible,
in keeping with accepted engineering practice,
from road intersections and adequate sight
distances are maintained for motorists
entering and leaving the property proposed for
the use.
The use will be adequately served by public
facilities and services. Public facilities and
services that may be considered in light of this
standard include but are not limited to water,
sewer, electric, schools, streets, fire and police
protection, storm drainage.
The use provides adequate off-street parking
on the same property as the use in compliance
with standards set forth in this Code.
Any storage of hazardous material that is
ancillary to a permitted use or a Conditional
Use must meet the following conditions:
A. All storage shall be in compliance with all
state, federal, and local regulations,
particularly Part 11 Health and Sanitation
Code of the City of Fairmont.
B. Such material shall be listed and made
known with the Office of the Chief of the
City of Fairmont Fire Department.
Unless addressed in the Use Standards, the
use will be screened with fencing and/or
landscaping in excess of what is required for
the district as appropriate, if the use may
otherwise result in an adverse impact on
adjacent property benefiting from such
screening.
Conditional Use decisions are made by the
Board of Zoning Appeals. In considering the
proposed Conditional Use the Board must
determine whether all General Requirements
and Special Conditions have been met.
The Board may impose additional conditions
and safeguards deemed necessary.
The breach of any condition, safeguard or
requirement shall be considered a violation of
the Conditional Use approval. The board,
following notice to the property owner, shall
have the authority to revoke, after public

4.17
HOME OCCUPATIONS; MINOR AND MAJOR
1. General Standards: No home occupation shall
be permitted that:
A. Changes the outside appearance of the
dwelling or is visible from the street;
B. Creates a hazard to person or property,
results in electrical interference, noxious
fumes, and excessive noise or becomes a
nuisance for the neighborhood;
C. Results in any outside storage or display
of material, wares, inventory or
merchandise;
D. Results in a non-resident employee
contracted, employed or otherwise hired,
on the premises;
E. Makes use of any accessory building in
which the area used for the Home
Occupation to exceeds the amount of area
that would be permitted to be used by the
home occupation in the principal
residence as listed below;
F. Occupies more than twenty-five percent
(25%) of the total square footage living
space of the home (living space shall not
include any garage, attic, and basement).
The applicant shall provide a sketch
showing the entire floor plan, the total
square footage of living space, and the
area thereof to be utilized for the conduct
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2.

3.

4.

5.

6.

of the home occupation;
G. Results in retail sales from the premises
other than online sales; and
H. Is open to the public before 8:00 a.m., nor
later than 5:00 p.m, excluding tutoring
services which may be permitted to
continue until 9:00 pm.
All home occupations shall be subject to and
comply with all City Building, Fire, Life Safety,
and all other applicable codes and regulations.
All applicants must sign a Home Occupation
Affidavit as provided for by the Planning
Department.
All home occupations shall be subject to
inspection by the Building Inspector to
determine compliance with the City Building,
Fire, Life Safety and all other applicable codes
and regulations.
All home occupations shall be subject to all
City business licensing requirements and to all
City business and occupation tax filing and
payment requirements.
Minor Home Occupations. These are
occupations that by nature generate little or no
traffic, require a minimum amount of parking
and will not result in the increased use of
public services in excess of what is normal for
an exclusive residential use. Minor home
occupations may be permitted in residential
districts subject to the General Standards for
home occupations outlined above and the
following:

H. Musical or artistic instruction for not more
than one student at a time;
I. Accounting services;
J. Offices for contractors, including masonry,
plumbing or painting provided that there is
no on-site storage of materials;
K. Internet based retail services where
customers are not coming to the home;
L. Any other similar use as determined by the
Planning Director.
7. Major Home Occupations. These are
occupations that by nature generate additional
traffic, require parking, and the use of
additional public services. Major home
occupations may be permitted in residential
districts. Conditional Use major home
occupations include but are not limited to:
A. Law offices;
B. Barbershops or beauty salons with a
single chair, or single station tanning
parlors;
C. Insurance offices;
D. Printing services;
E. Photographic services; and
F. Similar uses in nature as determined by
the Planning Director.
An occupation carried on by the resident of a
dwelling unit, where the occupation is secondary to
the use of the dwelling unit for residential purposes.
1. Occupancy and Building Requirements. The
home occupation must be located within a fully
enclosed building owned or occupied by a
resident of the site. A home occupation may not
be established prior to residential occupancy of
the site by the operator of the home occupation.
2. Size. The home occupation may not exceed
25% of the gross floor area of the principal
dwelling unit and may be located within an
enclosed accessory structure on the same
parcel as the principal dwelling unit.
3. Employees and Clients. No more than one nonresident employee may be present at any one
time during the hours of operation. No more
than two clients may be served at one time.
4. Vehicles. No more than one vehicle may be
used in association with the home occupation.
No commercial vehicle, defined as any vehicle
with a gross vehicle mass rating of over 10,000

Minor home occupations may be but are not
limited to:
A. Dressmaking, sewing, and tailoring,
provided that no laundry service, pressing
or cleaning is done on the premises;
B. Painting, sculpting, writing;
C. Telephone answering;
D. Home crafts such as model making, rug
weaving, wood working, and ceramics; not
to include cabinet making or furniture
refinishing;
E. Tutoring for not more than one student at
a time;
F. Computer programming;
G. Architectural,
engineering,
drafting
or graphic services.
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5.

6.

7.

8.

9.

10.

11.

pounds, the use of which is the transportation
of commodities, merchandise, produce, freight,
vehicles, animals, or passengers for hire, or
which is used primarily in construction or
farming, including but not limited to bulldozers,
backhoes, tractors, and cranes, may be stored
on site.
Appearance and Signage. There may be no
change in the outside appearance of the
building or premises, or other visible evidence
of the conduct of a home occupation, with the
exception of a home occupation sign erected
per Section 5.3. Home Occupation shall be
permitted, at minimum, a two square foot sign
that meets the requirements of Section 5.3 and
shall not include any Electronic Message
Center, internally illuminated, exposed and
visible luminaire, or similar sign.
Product Display. No display of products may be
visible from the adjacent public right-of-way.
Direct sales and rentals of products off display
shelves or racks are not allowed, although a
person may pick up an order previously made
by telephone, by internet, or at a sales meeting.
Business Type Restrictions. Vehicle repairs or
sales are not allowed as part of a home
occupation.
Outdoor Storage. No business storage or
warehousing of material, supplies, or
equipment is allowed outdoors on the site.
Nuisance. No processes or equipment may be
used that creates heat, glare, dust, smoke,
fumes, odors, or vibration detectable off the
property.
Sound Nuisance. No processes or equipment
may be used that creates sound above the
ambient noise level for more than 10 minutes
in any given hour during any day between 7:00
A.M. and 7:00 P.M. No related sound above
ambient noise level is permitted that is be
detectable off the property at any other time.
Other Codes and Regulations. All home
occupations shall be subject to and comply with
all City Building, Fire, Life Safety, and all other
applicable codes and regulations. All home
occupations shall be subject to inspection by
the Building Inspector and other relevant city
officials to determine compliance with all
applicable codes and regulations.

12. Affidavit. All applicants must sign a Home
Occupation Affidavit as provided for by the
Planning and Development Department.
13. Business License. All home occupations shall
be subject to all City business licensing
requirements and to all City business and
occupation
tax
filing
and
payment
requirements.
4.18
HOUSEKEEPING UNIT
The maximum number of unrelated individuals
permitted to reside in any single dwelling unit in the
various districts, where a residential use is
permitted as a permitted use, a use permitted with
conditions, or a conditional use, shall be as follows:
1. General Residential - 2 persons;
2. Neighborhood Residential - 3 persons;
3. Neighborhood Mixed Use - 3 persons;
4. City Center - 4 persons;
5. Main Corridor Commercial - 3 persons;
6. Highway Commercial - 3 persons;
7. Industrial - 3 persons;
8. Factory built home neighborhoods - 2 persons;
9. Mobile home parks - 2 persons; and
10. All districts not specifically provided - 3.
4.19
LIBRARIES, MUSEUMS AND ART
GALLERIES
An existing residential structure converted to a
museum, library or art gallery shall:
1. Retain its residential character, appearance
and driveway;
2. Be permitted one (1) sign. Sign size is permitted
based on the linear frontage of the property at
a ratio of one (1) square foot of sign size for
every linear frontage of property to a maximum
of 40 square feet;
3. Not create off street parking out of any portion
of the required front, side or rear yards. All
parking shall be situating towards the interior of
the lot. Parking must be screened using a Type
B screen type;
4. Not provide for any significant alteration to the
exterior of the structure;
5. Not interfere with the quiet use and enjoyment
of the neighboring properties as a result of
noise, light or increased traffic;
6. Exterior lighting is limited to eighteen (18) feet
in height and must be full cut-off fixtures
oriented away from adjacent residential lots;
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4. All mixed-use buildings shall have at least two
occupiable stories with at least fifty (50)
percent of the habitable area of the building
dedicated to residential use. The remainder of
the building may be used for neighborhood
commercial uses as permitted within the
district.
5. New construction, additions, and renovations,
rehabilitations, or remodels of existing
structures shall meet all requirements of this
Zoning Code, including all miscellaneous
requirements provided by Section 5.2, 5.4, and
5.5 of this Zoning Code.

5.

6.

4.23
MOBILE HOME PARKS WITH MORE THAN
24 SPACES
1. Lighting shall be shielded and subdued so as
not to interfere with the quiet use and
enjoyment of surrounding properties as
determined by the Board of Zoning Appeals;
2. Noise shall be of such a nature so as not to
interfere with the quiet use and enjoyment of
surrounding properties.
3. Traffic flow shall be patterned in such a manner
so as not to interfere with the quiet use and
enjoyment of surrounding properties.
4. Other conditions which the Board of Zoning
Appeals may deem warranted under the
particular or unique circumstances of the
situation necessary to meet the contour of the
land and to protect the quiet use and
enjoyment of surrounding properties.
5. Shall be subject to submission, review and
approval of a site plan.
6. Shall provide improved active open space
based upon a ratio of one-half (½) acre for each
twenty-five (25) spaces.
4.24

7.

8.

conducted only to pedestrians. The minimum
number of parking spaces required for the
permanent business location must be
maintained.
No service to the public shall be made from the
street side of the vehicles parked within an
approved-on street parking space.
Mobile vending carts, trailers, and vehicles, and
similar apparatus must be removed from the
premises at the close of business every
evening, with the following exception:
A. Mobile vending carts, trailers, vehicles,
and similar apparatus may remain on the
premises if the premises are being used
for a multiday event and has an approved
Special Event Permit for the dates in which
the mobile vending will remain on site.
Mobile vending carts, trailers, and vehicles, and
similar apparatus must be designed and built
meeting normal industry standards and uses in
a safe manner as determined by the City of
Fairmont.
Mobile vending operations must not obstruct
the safe ingress/egress or ADA accessibility
within parking areas, sidewalks, or driveways.

4.25
(RESERVED) MULTI-FAMILY RESIDENCES;
TOWNHOUSES; DUPLEXES
1. Townhouses
A. Townhouses may be permitted within a NR
district subject to the minimum lot size
requirements below.
B. Minimum size of each townhouse unit is
1,200 square feet and a minimum width of
twenty (20) feet.
C. Density for townhome developments is
based on the table within subsection 4
below.
D. No more than nine townhouse units are
permitted within each row of buildings.
Separation between rows of buildings shall
be achieved using a driveway or yard space
no less than twenty (20) feet in depth.
2. Multiple Family Residences
A. Minimum lot size for multiple family
developments within the NR district is 3
acres.
B. Minimum parking requirements shall be
met using off-street parking only. Parking
shall be paved and located within the side

MOBILE VENDING

1. Operators or owners of a mobile vending
operation must obtain a business license from
the State of West Virginia and the City of
Fairmont.
2. Operators must have all appropriate permits
from the Marion County Health Department,
City of Fairmont Building Department, and Fire
Department.
3. Operators/Owners
of
mobile
vending
operations must have the property owner’s
written consent prior to setting up their
business on or within said property.
4. Mobile vending vehicles must be parked in a
legal manner and business operations shall be
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center and edge;
2. Edge lots are readily accessible to the center;
3. Housing types are mixed and in close proximity
to one another;
4. Street networks are interconnected and blocks
are small;
5. Civic buildings, churches, if any, are given
prominent sites throughout the neighborhood;
6. Each neighborhood shall contain, as its central
focus, at least one square or park no smaller
than 10,000 square feet within general walking
distance of the geographical center of the
neighborhood as determined by the Planning
Department; and
7. No portion of the neighborhood shall be further
than 600 feet from a park, square or other
formal open space.

or rear yards.
C. Trash receptacles and equipment shall be
located to the side or rear yard and
screened from view using landscape
treatment or privacy fence.
D. No less than fifteen (15) percent of the
property must be dedicated to landscaped
open space in the form of additional yard
or park space. This requirement is in
addition to required yard setbacks,
parking, driveways and other site
requirements. Maintenance of the open
space will be provided by a homeowner’s
association or the owner of the complex.
3. Duplexes (Two-Family Homes).
A. Duplex developments must be visually
compatible
with
the
surrounding
neighborhood.
B. Parking must be provided off-street with a
paved surface and located within the side
or
rear
yard.
Minimum
parking
requirements must be met.
C. Minimum Lot Area for Multi Family
Residences, Townhouse and Duplexes
listed as Uses Permitted with Conditions or
Conditional Uses. The minimum lot area
requirements shall be as follows:
4.9.4 Minimum Lot Area for Multiple Family
Residences
Number of Dwellings Units
in Building*

Area of Lot in
Square Feet

Two-family Dwelling

7,000

Three-family Dwelling

8,000

More than 3 units

1 dwelling unit for
every additional
1,000 square feet of
lot area.

* Developable density may be affected by required
setbacks, parking, landscaping and other land
development or building code regulations.

4.26
NEIGHBORHOOD DEVELOPMENT
STANDARDS
All new neighborhoods greater than 5 acres in size
shall comply with the following general design
provisions:
1. All neighborhoods shall have an identifiable
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4.27
OFFICE RETAIL OR SERVICE USES
1. In the NMU district:
A. Commercial office, retail, or service uses
are a use permitted by right if they do not
exceed 2,500 square feet in total floor area
and are not expressly excluded from the
district.
B. Existing commercial buildings where the
office, retail or service area exceeds 2,500
square feet are a permitted use with
conditions. These buildings may not be
expanded unless it is to add a residential
component thereby creating a mixed use
building as defined by this ordinance and
requiring conditional use approval.
C. New commercial office, retail, or service
uses not exceeding 2,500 square feet in
total first floor area and 5,000 square feet
in total floor area are permitted as a
conditional use.
2. In the City Center: In general, office, retail, or
service, not exceeding 30,000 square feet,
which are designed and/or operated to service
the daily needs of the residents of the
surrounding neighborhoods and provide
workplace opportunities for the community are
permitted unless otherwise noted.
3. Office, retail or service use in excess of 2500
square feet first floor and 5000 square feet
total floor area (new construction).
A. Hours of operation shall be restricted to

in height and may be constructed of another
durable material.

8:00 a.m. to 10:00 p.m.;
B. Shall be oriented to the front of the lot
facing the main street;
C. Parking shall be located in the rear or side
yards;
D. No outdoor display of merchandise or
products shall be permitted;
E. Lighting shall be shielded and subdued so
as not to interfere with the quiet use and
enjoyment of surrounding properties as
determined by the planning director;
F. Traffic flow shall be patterned in such a
manner so as not to interfere with the quiet
use and enjoyment of surrounding
properties;
G. Other conditions which the Board of Zoning
Appeals may deem warranted under the
particular or unique circumstances of the
situation necessary to meet the contour of
the land and to protect the quiet use and
enjoyment of surrounding properties;
H. Shall be subject to submission, review and
approval of a site plan.
4. In the Education district, retail and service
establishments, which do not occupy more than
10,000 square feet of floor space and whose
primary customers are students or faculty of a
college, university or institution of higher
learning shall be permitted by right.

4.29
PORTABLE STORAGE CONTAINERS
1. Only one (1) portable storage container per
property is permitted.
2. Portable storage containers must not remain at
a property in any zoning district in excess of
thirty (30) days within one calendar year.
3. Portable storage containers associated with
construction at a site where a building permit
has been issued are permitted for the duration
of construction and shall be removed from the
site within fourteen (14) days of the end of
construction.
4. Portable storage containers shall be utilized
only for the storage, loading, and unloading of
personal property belonging to the property
owner or lease holder.
5. No construction equipment, building materials,
hazardous or flammable substances may be
stored inside any container unless it is being
used according to subsection (3) above.
6. Portable storage containers shall not be utilized
for the purpose of storing materials, equipment
or merchandise related to a home occupation
or otherwise used for commercial purposes.
7. No portable storage container shall be located
on a public right-of-way or public property,
unless the permit holder is the public entity on
whose property or right-of-way the portable
storage container will be located.
4.30
RECREATIONAL FACILITIES
1. All recreational facilities shall be treated as
parks in design and landscaping. All structures
associated with a recreational facility shall be
located toward the perimeter of the lot.

4.28
OUTDOOR STORAGE (INCLUDING
OUTDOOR DISPLAY AND SALES USES)
1. All outdoor sales or display of products
(including automobile and lumber yard sales)
shall be setback twenty (20) feet from the front
property lines. Large surface parking lots
should be visually and functionally segmented
into several smaller lots. The size of any single
surface parking lot shall be limited to three
acres, unless divided by a street, principal
building, or Type A Opaque Buffer.
2. A Type B Semi-Opaque Screen shall be provided
around the perimeter of all outdoor sales areas.
3. All outdoor storage areas shall be located in the
rear yard only. Only outdoor areas for sales may
be permitted within the front yard subject to (1)
above.
4. Fences visible from the street shall be a
maximum of eight (8) feet in height, shall be
decorative, and shall be made of wood, wrought
iron, or similar material. Fences not visible from
the street shall be a maximum of eight (8) feet

2. Recreational facilities are encouraged to be
built adjoining school campuses, parks,
greenbelts,
parkways,
greenways,
or
waterfronts.
3. Parking shall be located behind structures, or
along the perimeter of the lot and shall be in
accordance with Section 5.4.
4.31
RESTAURANT WITH ALCOHOL SALES
/LOUNGE
1. Hours of Operation. The permitted hours of
operation for a restaurant and restaurant
lounge are from 6:00 a.m. to 1:00 a.m.
2. Uses must meet the definition of restaurant
with alcohol sales lounge as provided in Section
2.2 and the standards outlined in Section 4.32.
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3. WV ABCA. The applicant must be licensed and
in good standing with the West Virginia Alcohol
Beverage Control Administration. Violations
and enforcement actions on record at the
Alcohol Beverage Control Administration will be
considered by the Board of Zoning Appeals.
4. Board of Zoning Appeals. Any approval granted
by the Board of Zoning Appeals shall be
contingent upon the safe and orderly operation
of a bar that does not cause a nuisance or
hazard to the area. The Board may consider
evidence of public nuisance as determined by
the City of Fairmont Police Department or City
Manager at a duly advertised public hearing to
review the Conditional Use Permit, which may
be revoked if the Board finds the above
conditions are not being met.
5. The Board may consider evidence of public
nuisance as determined by the City of Fairmont
Police Department or City Manager at a duly
advertised public hearing to review the
Conditional Use Permit, which may be revoked
if the Board finds the above conditions are not
being met.

summaries showing the amount of revenue
derived from beer and/or alcoholic
beverages versus the amount derived from
the sale of food and non-alcoholic
beverages.
4.32
MANUFACTURED HOME SALES AND
SERVICES SALE OF ALCOHOLIC BEVERAGES IN
RESTAURANTS /LOUNGES
1. Buffer Yard. All Retail and Services of
Manufactured Homes shall be required to have
a Type B Buffer Yard along all lot lines with the
following exception:
A. Side and rear lot lines adjacent to parcels
not zoned Industrial or Highway
Commercial shall have a Type D Buffer
Yard.
B. Side and rear lot lines adjacent to existing
residential uses shall have a Type E Buffer
Yard.
1. Food and non-alcoholic beverages must
comprise a minimum of sixty percent (60%) of
total gross sales of all food and drink items in
each calendar month.
2. A seating capacity of at least forty (40) persons
at tables or counters must be maintained for
the principal purpose of serving meals. Seats at
a bar which is primarily for the purpose of
serving beer and/or alcoholic beverages shall
not be counted or considered in determining
whether the minimum seating capacity herein
has been satisfied.
3. The licensee and/or the employees of the
establishment shall, at the time of each sale or
at the time of payment therefor, record the
amount of revenue derived from the sale of
beer and alcoholic beverages separately from
the amount of revenue derived from the sale of
food and non- alcoholic beverages.
4. For each calendar month, the licensee shall
maintain and preserve accurate and adequate
records
including
those
required
by
subsections hereof, to prove compliance to the
City's Finance Director, and shall make all
records available for review and audit promptly
upon request by said Finance Director. The
records for each month shall be preserved for
not less than twenty-four months.
5. Quarterly, the licensee shall send to the City
Finance Director summaries showing the
amount of revenue derived from beer and/or
alcoholic beverages versus the amount derived
from the sale of food and non-alcoholic
beverages.

5. Portion of Alcohol Sales. Food and nonalcoholic beverages must comprise a minimum
of sixty percent (60%) of total gross sales of all
food and drink items in each calendar month.
6. Seating. At least thirty percent or more of the
indoor public space of the restaurant must be
seating area with tables, countertops, or similar
apparatuses to permit for the consumption of
food and drink by the public.
7. Financial Reporting.
A. Alcohol Revenue at Time of Sale. The
licensee and/or the employees of the
establishment shall, at the time of each sale
or at the time of payment therefor, record
the amount of revenue derived from the sale
of beer and alcoholic beverages separately
from the amount of revenue derived from
the sale of food and non- alcoholic
beverages.
B. Monthly Revenue Records. For each
calendar month, the licensee shall maintain
and preserve accurate and adequate
records including those required by
subsections hereof, to prove compliance to
the City's Finance Director, and shall make
all records available for review and audit
promptly upon request by said Finance
Director. The records for each month shall
be preserved for not less than twenty-four
months.
C. Quarterly Reporting. Quarterly, the licensee
shall send to the City Finance Director

...
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Modernizing Zoning for Home Occupations
By Patricia E. Salkin, AICP

According to the 2000 U.S. Census report, over four million people—3.3 percent of the
nation’s population—work from home.

That number can actually range between 18.8
million to 20.3 million, depending on how one
defines “working from home.” The Small
Business Administration reported that in
2000, nearly 20,000 entrepreneurs grossed
more than $1 million operating from a homebased environment. Labeled by some as an
“explosion of home-based businesses,” a
number of organizations implore local officials
to reassess their antiquated zoning laws to
address this trend. Zoning codes, traditionally
designed to separate incompatible land uses,
led to the establishment of distinct zoning districts for businesses and residential areas.
However, with the growth in home-based businesses and home occupations, municipalities
must creatively balance public health, safety,
and welfare in residential districts against the
pressures necessitating the accommodation of
appropriate home-based businesses.
Environment and energy conservation
advocates tout zoning for increased home
occupations as a positive step towards reducing daily commuter traffic, energy consumption, and air pollution. The American Planning
Association advocates reducing dependence
on fossil fuels by promoting land-use actions
that allow for home-based occupations, and
thereby reducing the number of commuters.
On the APA website, one planner recently
commented:
Twenty-five years ago, planners and zoning regulations focused on segregating
uses in different zones. With the advent
of computers, decentralization of the
workplace, work-at-home environments,
footloose industry leaving the country,
and the abandonment of employees to
fend for themselves for retirement planning and health care protection, individuals and families are faced with doing
everything from home—multitasking and
being self-reliant.

One of the leading smart growth and landuse advocates observed that as telecommuting
and home offices become a way of life, local
zoning codes should reflect, rather than deny,
the reality. In a recent law review article,
Professor Nicolle Stelle Garnett, law professor in
property and land use at Notre Dame University,
urged local officials to tackle the home-based
business dilemma. She explained that working
from home can help parents balance work and
family, enable low-income individuals to
achieve economic self-sufficiency, and alleviate
social and environmental problems resulting
from sprawl. The Town of Floyd, New York,
Comprehensive Plan echoes these sentiments:
Home occupations can provide numerous
benefits for both home-based workers
and the town. Home-based businesses
provide useful services and encourage
business growth by eliminating the initial
need for some small businesses to rent
commercial space, an important factor to
someone who is just starting a new venture. Working at home also saves commuting and childcare costs and reduces
traffic congestion. Home occupations can
also provide many people who might be
unable to work outside the home (including single parents, the elderly, and the
disabled) an opportunity to earn a living.
And by creating activity in residential
neighborhoods that might otherwise be
deserted during the day, home occupations help to reduce crime.

Professor Garnett points out that many
people currently engage in home occupations
despite the fact that in many cases these
uses violate zoning codes. While she
acknowledges that in some situations individuals may not know the restrictive zoning
laws, she suspects that many believe they
can avoid detection by circumscribing their
activities. However, the prospect of unhappy

neighbors running to the local zoning
enforcement officer to complain puts homebased business operators at constant risk for
civil or criminal sanctions and the possibility
of needing to cease operations immediately if
found in violation of the local zoning law.
Professor Garnett concludes that the “widespread defiance of zoning laws itself suggests that the rules governing home businesses may be candidates for reform.”
This issue of Zoning Practice offers planners ideas and examples of ways to modernize local zoning laws to balance the growing
demand by residents to engage in legitimate
home-based businesses, while protecting
community character and the health, safety,
and welfare of neighbors in residential zoning.
DEFINING “HOME OCCUPATION”
The U.S. Supreme Court established zoning as a
constitutionally valid exercise of state police
power in Village of Euclid v. Ambler Realty Co.
(272 US 365 (1926)). Euclid, Ohio, sought to prevent hotels, retail establishments, or apartments
from cropping up around residential areas for the
purposes of limiting building height and promoting residential safety. Ambler Realty fought
Euclid’s zoning, claiming it violated due process.
However, the court supported the zoning as
rational under the 14th Amendment’s due
process requirements and therefore within the
states’ police power. In “Modernizing Your
Zoning Ordinance to Regulate Home-Based
Businesses,” Andrew Cates of the University of
Connecticut asserts that courts now presume
zoning ordinances fall within the states’ police
powers. However, municipalities—not state entities—create zoning laws.
Local zoning laws and ordinances define
“home occupation” in slightly different ways.
For example, officials in Cochise, Arizona, define
home occupation as “an activity carried on by
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the occupant of a dwelling as a secondary use,
including personal and professional services . . .
” subject to certain limitations. Similarly, the
City of Albany, New York, defines the term as “a
business, profession, occupation or trade conducted by the occupant of a dwelling unit or
accessory structure” . . . “incidental and secondary to the use of the dwelling unit.” Other
definitions include “the secondary use of a person’s residence for a business activity carried
on for profit (Torrance, California)” or “any gainful occupation engaged in by an occupant of a
dwelling unit (Boise, Idaho).” The zoning ordinance in the Town of Old Saybrook, Connecticut,
simply provides that a home occupation consists of an activity conducted for gain. The zoning code sets forth a number of standards and
requirements that applicants must satisfy prior
to receiving a home occupation permit.

they do not possess the discretion to determine
whether to permit home occupations not specifically listed in a zoning ordinance. As a result,
municipalities should regulate home occupations based not on the type of business, but

‘Widespread defiance
of zoning laws itself
suggests that the
rules governing home
businesses may be
candidates for reform.’

1. Office in the home. A home office creating
or manufacturing home crafts without

Jeroen Peys

Nicky Gordon

—NICOLLE STELLE GARNETT
PROFESSOR OF PROPERTY AND LAND-USE LAW
NOTRE DAME UNIVERSITY

rather on factors such as percent of floor area
dedicated to business use, number of employees, number of parking spaces, and other criteria
discussed in greater detail in the following sections of this article.
What constitutes a home occupation
differs among jurisdictions, and allowable
home occupations may vary depending
upon the character of the community. For
example, in one Wyoming municipality a
meat processing operation qualified as a
home occupation. Operating child day care
programs in one’s home may also constitute
a home occupation. The Town of Alfred,
Maine, identified four types of home occupations in its zoning ordinance:

Common home occuptions: studios for
artists and photographers. Cities now desire
such uses to bolster economic and cultural
development.

Kelly Connor

TYPES OF HOME OCCUPATIONS
While the number and variety of home occupations has increased over the years, local zoning
did not keep pace with this expansion. For example, the Home Based Business Council lists
roughly 200 potential home occupations, including advertising, art instruction, credit checking,
auditing, fashion consulting, dating service,
medical billing, travel consulting, market
research services, tutoring, manicurist, massage
therapy, and telephone answering service. The
zoning enforcement authority for New Rochelle,
New York, determined that a resident could not
maintain a home-based management consulting
business because the zoning in effect at the time
only permitted offices of architects, artists, and
teachers or a “similar professional person” as
home occupations. In that case, a number of
neighbors complained about the use, alleging
that it resulted in increased traffic and excessive
parking. Although code enforcement officers and
building inspectors must strictly enforce zoning,

About the Author
Patricia E. Salkin, AICP, is associate dean and director of the Government Law Center of Albany Law
School. The author is grateful to Albany Law School
students Andrea Andrei, Melissa Ashline Heil, and
Glinnessa Gailliard for their research assistance.
This article is an edited version of the author’s
work that appeared in 35 Real Estate Law Journal
181 (Summer 2006).
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on-site sales; no on-site parking of commercial vehicles; and no more than three
client contacts in the home per week. This
does not include on-site manufacturing,
warehousing, and sales, or home occupations which employ anyone not related by
blood or marriage to the business owner,
or who does not reside on the premises.

METHODS OF REGULATING HOME
OCCUPATIONS
While zoning ordinances may allow a limited
number of home occupations as-of-right in
specific districts, this approach does not
appropriately balance quality-of-life considerations for all district residents. Some home
occupations leave neighbors unaware that the
residence contains a business. Other uses
may attract cars and delivery trucks and could
involve signage on residential property that
could raise legitimate neighborhood concerns. Other municipalities may deal with
home occupations by considering requests on
a case-by-case basis through the zoning variance process. The granting of use variances
for home occupations may not meet statutory
and common law tests for this type of relief.
Preferably, municipalities should allow homebased business uses through performance
standards.

2. Home crafts. Creating or manufacturing an
item, including, but not limited to, dressmaking, knitting, the manufacture of
crafts, woodworking, drawing, painting,
and sculpting. This does not include those
home occupations which employ more
than one person not related by blood or
marriage to the business owner, or who
does not reside on the premises. No more
than three client contacts in the home per
week are permitted.
3. In-home sales and service. A home occupation that does not meet the definition of
“office in the home” or “home crafts” but
does not include those home occupations
that employ more than one person not
related by blood or marriage to the business
owner, or who does not reside on the premises.

In Ames, Iowa, the special use permit
application lists the regulations and asks that
the applicant explain in writing how the proposed home occupation use meets those
standards. Doing so educates applicants,
arguably promoting greater compliance.
Some municipalities separate home
occupations by categories, whereby one category requires special use permit review, but
another does not. For example, the Town of
Princetown, New York, designates minor and
major home occupations. It appears from the
list (doctors, artists, lawyers, plumbers, and
instructors of dance, music, or art) that minor
occupations attract small amounts of traffic
while major occupations attract greater numbers of people at one time. Major home occupations, such as repair shops, offices of doctors who see patients, and hair salons, may
create a nuisance or alter the residential
appearance of the neighborhood. Focusing on

Some municipalities choose to list the
types of business uses that do not qualify for
home occupation status in the jurisdiction. For
example, the ordinance for the City of
Deephaven, Minnesota, provides the following
prohibited home occupations: service, repair,
or painting of any motorized vehicle, including, but not limited to, motor vehicles, trailers,
boats, personal watercraft, recreation vehicles, and snowmobiles; dispatch centers;
medical or dental clinics; rental businesses;
contracting, excavating, welding, or machine
shops; commercial kennels and veterinary
clinics; tow truck services; the sale, lease,
trade, or other transfer of firearms or ammunition; sale or use of hazardous materials in
excess of consumer quantities packaged for
consumption by individual households for
personal care or household use; and any
other use of residential property deemed
detrimental or inconsistent with the residential character of the neighborhood.

Paige Foster

4. Home-based business. Any home occupation that employs more than one person
not related by blood or marriage to the
business owner or who does not reside on
the premises.

Changes in technology and lifestyles now demand that zoning codes follow suit with
modern provisions for home occupations. This “minor” home occupation is in a Seattle
residential neighborhood.
Special use permits—standards and
requirements. As-of-right means that as long as
the business meets all specified limitations the
applicant will receive the requested permit.
Special use permits (sometimes referred to as
special exceptions) grant those uses generally
compatible with other uses in the district. To be
certain, the board adds another layer of criteria
for review. Review discretion in these cases
remains limited to the criteria set forth in the
zoning ordinance.

these differences, the town established different standards of review for each category.
Performance standards. Zoning can
effectively manage the surge in home-based
businesses by developing performance standards to regulate home occupations. Municipalities can employ a variety of standards to
accomplish local goals and reduce the
amount of litigation. Some municipalities regulate zoning by limiting negative effects such
as signage; traffic; number of employees;
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clientele; odor, noise, or smoke nuisances;
and restricting changes to the building structure or neighborhood appearance.
According to Cates, however, municipalities must consider both the level and the
quality of the negative effect to clarify the purpose of zoning regulations. Quality indicates
the effect’s inherent noxiousness whereas
level considers the amount of excess traffic or
noise a neighborhood can tolerate without
changing its basic nature.

REGULATING THE NUMBER OF HOME
OCCUPATIONS PER DWELLING UNIT
Since more than one working-age person may
occupy a dwelling, multiple businesses uses
can occur within the building. Some municipalities proactively approach this situation by
restricting the number of home occupations
per dwelling unit. For example, Albany limits
the number of home occupations per dwelling
unit to one.
RESTRICTING THE NUMBER OF EMPLOYEES
ON SITE
Traffic and parking remain two major neighborhood concerns with home occupations.
To reduce traffic, municipalities restrict the
number of on-site employees that may work
in one home-based business. Municipalities
should carefully determine whether the maximum number of employees includes all resi-

istockphoto.com

REGULATING THE SIZE OF THE HOME
OCCUPATION
Zoning ordinances may provide for the maximum allowable floor area in a home used for
a home occupation to ensure that the residence remains primarily a dwelling. For example, the ordinance in the Borough of Kane, in
Pennsylvania, provides that a home occupation shall not use more than 25 percent of the
gross floor area of the dwelling unit. The City
of Papillion, Nebraska, provides that “for all
residential and agricultural zoning districts, a
maximum floor area of 30 percent of the
dwelling may be devoted to the home occupation, inclusive of any detached accessory
buildings used for the home occupation.”
Albany restricts the size of the use to a maximum of 500 square feet regardless of the size
of the dwelling, and the Old Saybrook ordinance restricts the home occupation to one
floor of the dwelling unit and provides that
“therein, not more than 25 percent of such
floor may be used for this purpose.”

Live-work units and home occupations—both mandated through zoning controls—offer new
hope for aging former industrial buildings in many American cities. This is a photograph of
New York’s famous SoHo district.

Some municipalities
regulate zoning by
limiting negative
effects (signage, traffic,
clientele noise,
pollution) and
restricting changes to
the building structure
or neighborhood’s
appearance.
dents, only nonresident employees, or some
combination thereof. For example, the
Borough of Kane provides that no more than
three nonresidents shall be employed at a
home-based business. Papillion addresses
full-time and part-time employees by requiring employers to provide parking for employees. The ordinance provides, in part,
that “the home occupation shall employ no
more than one full-time or part-time
employee on site other than the residents of
the dwelling unit, provided that one offstreet parking space is made available and
used by that nonresident employee.”

PARKING
Zoning ordinances may require home occupations to provide a specified number of off-street
parking spaces for employees or patrons. The
number varies depending on the business and
the surrounding neighborhood’s residential
needs. The Borough of Kane ordinance requires
that “a sufficient number of paved off-street
parking spaces shall be provided as deemed
necessary by the zoning hearing board.” Alfred
requires sufficient off-street parking within 100
feet of the premises for customer use without
creating any traffic or safety hazards.
TRAFFIC GENERATION
The amount of traffic generated in a residential
neighborhood as a direct result of the business
use remains a primary concern. Some zoning
ordinances address the issue of traffic by providing a maximum number of vehicles that may
visit during the course of an average business
day, specifying, for example, that no more than
five or 10 cars of employees or clients can drive
to the home. Papillion provides specific criteria
tied to trip generation. Its ordinance states that
home-based businesses may generate no more
than the greater of 30 vehicle trips per day or
five percent of the average daily traffic volume
of the adjacent street. Peak-hour traffic generation may not exceed 16 vehicle trips, and deliveries or service by commercial vehicles or
trucks over 10 tons gross empty weight cannot
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visit any home-based business located on a
local street.
SIGNS
Some residential districts restrict home occupation signage. Municipalities may regulate
the use of signs for home occupations without violating the First Amendment as an exercise of state police power. Papillion outright
prohibits home occupation signs, as does
Hillsboro, Oregon. The zoning ordinance of
the Village of Olympia Fields, Illinois, provides, in part that, “there shall be no exterior
display, no exterior sign except as allowed by
the sign regulations for the district in which
such home occupation is located . . . ”
Municipalities may choose to regulate
the size of signs related to home occupations to ensure they fit in with the character
of the community. For example, the zoning
ordinance for the Borough of Kane provides,
in part, that “there shall be no exterior display or no sign larger than two feet by three
feet (unlit) . . . and no other exterior indication of the home occupation.” In addition,
localities may regulate the number of signs
advertising the home occupation on each
lot zoned for such use. For example, the
zoning ordinance for Albany provides that
residents “shall not display or create outside the building any evidence of the home
occupation, except . . . one unanimated,
non-illuminated flat or window sign having
an area of not more than two square feet . .
. on each street front of the zone lot on
which the building is situated.” Alfred combines these two approaches to sign regulation and provides that “home occupations
signs relating only to goods or services
available on premises, which may be surface mounted or freestanding . . . may not
exceed three square feet in surface area and
the top edge six feet in height. Only one
home occupation sign is permitted per
premises. Any home occupation sign displayed inside a window is considered a sign
and is counted in the sign area allowed for
home occupations.”
OTHER REQUIREMENTS
While the discussion above focuses on the
major issues involved with the regulation of
home-based businesses, municipalities may
find it desirable to adopt additional requirements to protect the character of the residen-

tial neighborhood. For example, some ordinances limit the type of alterations made to
the residential building housing the home
occupation. Albany prohibits alteration of the
principal residential building where such
changes alter the character and appearance of
the dwelling. Papillion prohibits any change in
the exterior appearance of the building or
premises housing the home occupation. Old
Saybrook prohibits external evidence of the
home occupation, except for permitted signs
and required off-street parking.
Still other zoning regulations prohibit the
outdoor storage of equipment or materials
used in the home occupation, or restrict the
number of commercial vehicles a home-based

Municipalities may . . .
adopt additional
requirements to protect
the character of the
residential neighborhood.
. . . some ordinances
limit the type of alterations
made to the residential
building housing
the home occupation.
business can use. For example, the Albany
zoning ordinance provides that any home
occupation cannot use more than one commercial vehicle and must store it in an
enclosed garage. The Papillion zoning ordinance prohibits the outdoor storage of materials or equipment used in the home occupation
other than motor vehicles used by the owner
to conduct the occupation, and prohibits the
parking or storage of heavy commercial vehicles in connection with the home occupation.
Albany also restricts “mechanical, electrical, or
other equipment which produces noise, electrical, or magnetic interference, vibration, heat,
glare, or other nuisance outside the residential
or accessory structure.” Papillion limits such
equipment supporting the home occupation to
only self-contained equipment within the
structure and that is normally used for office,
domestic, or household purposes.

Quality of life remains an overarching
theme in the regulation of home occupations.
For example, Alfred’s zoning ordinance provides that home occupations may not
adversely affect any natural resource or environmentally sensitive area such as a wetland,
aquifer, watercourse, water body, etc. To
address quality-of-life concerns, Papillion provides that “no noise, odors, bright lights, electronic interference, storage, or other external
effects attributable to the home occupation
shall be noticeable from any adjacent property
or public right-of-way. No home occupation
shall discharge into any sewer, drainage way,
or the ground any material which is radioactive, poisonous, detrimental to normal sewer
plant operation, or corrosive to sewer pipes
and installations.” The ordinance in Old
Saybrook states that “the home occupation
and the conduct thereof shall not impair the
residential character of the premises nor
impair the reasonable use, enjoyment, and
value of other residential property in the
neighborhood.”
TERMINATION OF HOME OCCUPATIONS
Municipalities may provide for the eventual
termination of a permitted home occupation.
Any change in use would undergo similar
review to ensure compatibility with the neighborhood. The municipality may communicate
to the occupant that the allowed home occupation, once permitted, remains unique to the
applicant only, and that a new owner would
need to apply for permission to operate the
previous home-based business. For example,
Old Saybrook requires that the person operating the home occupation sign the permit
application and attach a detailed description
of the proposed use. Each certificate of zoning
compliance allowing the use automatically terminates when the applicant no longer resides
in the dwelling unit.
CONCLUSION
Planners are increasingly being challenged to
design ways to legitimize home occupation
uses in previously residential-only
zoning districts while also preserving the character of the traditional residential community.
Flexible zoning techniques, including special
use permits and performance standards, as
methods of regulating home-based business
uses offer opportunities for creativity in the
design of effective regulations.
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NEWS BRIEFS
INCLUSIONARY ZONING IN SAN DIEGO:
SECURE AT LAST?

By Max Eisenburger
The City of San Diego and developers appear
to have finally resolved a four-year legal battle
that threatened to invalidate the city’s inclusionary housing ordinance.
The settlement, approved by the city
council on July 25, reinstates several provisions favored by developers in exchange for
an end to court proceedings against the city.
In 2002, the city council voted to adopt
an inclusionary housing ordinance as part of
its response to a mounting crisis of housing
affordability. The ordinance included a 10 percent set-aside requirement for all new development, but provided developers with the
option of paying an in-lieu fee instead of setting aside affordable units. It also included
several exemption provisions, including
exemption of units sold to owner-occupants
with no other property earning 150 percent of
area median income or less. At the time, San
Diego was probably the largest city in the
country to adopt such an ordinance.
Almost immediately, the Building Industry Association (BIA) of San Diego filed suit
against the city. The organization claims to
represent over 1,400 developers and, according to its website, “has been described as
‘arguably one of the most powerful interest
groups in San Diego.’”
For the next four years, the case has
gone from court to settlement proceedings
and back again. Agreement between the city
council and developers seemed at hand this
past April when the council suddenly backed
out over a provision that would have allowed
the suit to resume if the city made any
changes to the ordinance within two years.
Some council members felt that the in-lieu
fees were too low and had proposed removing
them, which would have forced developers to
comply with the 10 percent affordable setaside requirement. Had the city accepted the
settlement with the no-amendment provision
it would have forgone the option of annulling
in-lieu fees for at least another two years.
By not accepting the settlement, however, the city landed itself in court again. On
May 24, Judge John S. Meyer delivered his verdict against the council, finding the ordinance

unconstitutional because it did not allow
developers to argue that their projects did not
contribute to the affordability crisis and
should thus be exempted.
According to the San Diego magazine City
Beat, while the court battle “was similar to lawsuits filed by building-industry groups in other
cities and counties that have inclusionary housing laws . . . San Diego’s is the only lawsuit
developers have beaten in court.”
The ruling led to a brief split within city
government. While the council vowed to convince Judge Meyer to overturn his original ruling at a second hearing on July 14, city attorney Michael Aguirre argued for a quick
amendment to incorporate the exemption the

The inclusionary housing
ordinance was ruled
unconstitutional
because it did not
allow developers to
argue that their projects
did not contribute to
the affordability crisis
and should thus be
exempted.
judge had found lacking. The council later
decided (once again) to attempt a settlement
with the building industry out of court, and on
July 25 a compromise was reached.
The new compromise is similiar to the compromise announced in April. One key provision is
that in-lieu fees will be calculated when developers submit permit applications rather than when
issuing building permits. Since the fees were
designed to increase over time builders will be
able to save money if the fees are assessed earlier in the process. The two-year moratorium on
amendments to the ordinance has also been
reinstated.
Many inclusionary housing proponents
have reluctantly accepted the new settlement.
Councilwoman Toni Atkins said that while she
was “not particularly happy [the city is] in this
position, and that [San Diego] inclusionary
housing ordinance has been challenged . . .

it’s important we preserve the constitutionality of the ordinance.” Nico Calavita, professor
of city planning at San Diego State University
and a founding member of the San Diego
Housing Coalition, concurs: while the city
could forego close to $10 million in affordable
housing financing under the settlement, the
inclusionary ordinance will be preserved.
Other cities with inclusionary housing
ordinances have encountered less heated
opposition from developers despite the imposition of more onerous demands. In Berkeley,
California, the affordable set-aside ratio is 20
percent. Calavita attributes San Diego’s prolonged and heated controversy to a more
aggressive, conservative building industry. The
San Diego Housing Coalition had initially
sought support from the BIA of San Diego when
it was lobbying for the inclusionary ordinance,
but the latter was fundamentally opposed. In
the Bay area, by contrast, initial confrontation
between the Home Builders Association of
Northern California and the housing advocates
eventually led to a joint policy brief that agreed
on the basic tenets of inclusionary housing.
Max Eisenburger is a researcher with the
American Planning Association
Cover photo by Malcolm Romain; design
concept by Lisa Barton.
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PLANNING COMMISSION
STAFF REPORT FOR PC 22-02
January 19th, 2022

Introduction

Artisan Manufacturing and Sales is being amended
to include that the use must meet the same use
standards and size limitations as Retail and Service
uses to keep the scale and impact of these business
appropriate to the zoning districts in which they are
permitted within.

Summary of Text Amendments

Restaurant / Lounge is being retitled to Restaurant
with Alcohol Sales to help clarify upon initial reading
of the use name what it entails. The Use Standards
reference is also being amended to reflect changes
proposed in petition PC 22-01.

The City of Fairmont is petitioning to amend Article
2 – Definitions and Measurements pertaining to
Restaurant / Lounges, Sales and Services,
Manufacturing and Sales Artisan, and Manufactured
Home Sales and Services.
This ordinance creates, removes, and clarifies four
existing and new definitions.

Comprehensive Plan

The Comprehensive Plan, adopted in 2018,
references the need for zoning code updates to
implement the Comprehensive Plan. Many of the
definitions are necessary for other zoning code
amendments to create better clarification of
regulations and separation of uses.

Staff Comments

These changes will adjust only a few regulations and
will primarily create additional clarifications.
Regulations which are proposed to be adjusted are:
• Manufactured Home Sales and Services
• Artisan Manufacturing and Sales
• Restaurant / Lounge
• Sales and Services
Manufactured Home Sales and Services is a
previously missing definition that is being added.
The use is listed within the Permitted Use Chart and
was previously covered under another definition
that is proposing to be removed called Sales and
Services.
1

Sales and Services is being removed as it is now
covered by Manufactured Home Sales and Services,
Retail and Services, Retail and Services Heavy,
Vehicle Rental or Sales, Convenience Stores with
Fuel Sales, and Vehicle Repair (Minor or Major).
Staff finds these changes to be in line with the goals
of the comprehensive plan.

Attachments

Attached is the proposed amendments to the zoning
code.

Zoning Code Amendments Overview
The following pages contain amendments to the City of Fairmont Zoning Code.
To better understand the amendments, please note the following:
• Removed / Deleted text is indicated with a strikethrough – Deleted
• New text is indicated by a double underline – New text
• Text omitted for brevity is indicated by three dots – …

2.0 DEFINITIONS AND MEASUREMENTS
…
2.2
INTENT
For the purpose of interpreting this Zoning Ordinance, certain
words, concepts, and ideas are defined herein. Except as
defined herein, all other words used in this Zoning Ordinance
shall have their everyday meaning as determined by their
dictionary definition.

…
M
…

Manufactured Home Sales and Services - A retail and service
business with permanent outdoor display, service, and storage
areas related to manufactured homes, mobile homes, and
similar pre-fabricated dwelling units.
…
Manufacturing and Sales, Artisan - The manufacturing,
processing, fabrication, packaging, or assembly of products
within a fully enclosed structure which includes retail sales for
the products produced within the same structure. Retail sales
may include products produced offsite. No processes or
equipment may be used that creates heat, glare, dust, smoke,
fumes, odors, or vibration beyond its lot line. The retail space
must be at the primary entrance of the structure. These uses
are subject to the same Use Standards and size limitations are
Retail and Services uses.
…

R

…
Restaurant with Alcohol Sales /Lounge - An establishment with
an equipped kitchen whose primary business is the
preparation of meals for sale and consumption on the

premises and which upon proper licensing and subject to the
requirements in Section 4.31 4.32 may serve beer and/or
alcoholic beverages incidental to the sale of food.
1. "An equipped kitchen" means a kitchen containing at least
one range with an oven and no fewer than two burners;
one sink with hot and cold running water; one cold storage
unit or refrigerator at least seventeen cubic feet in size;
and cooking utensils and pots and pans sufficient for
preparation of the required meals.
2. "Meals" means food consisting of one item or any
combination of items. Examples of items which, by
themselves, do not qualify as adequate are such items as:
packaged potato chips and similar products; packaged
crackers; packaged nuts; packaged desserts (fruit pies,
cakes, cookies, etc.); and bar sausages and similar
products. The key word in the definition of meals is
"preparation".
…

S

Sales
and
Service,
Automobile/Boat/Heavy
Equipment/Manufactured Home - Any building, premises, and
land, in which or upon the primary use of land is a business
which involves the maintenance, servicing or sale of new or
used automobiles, boats, heavy equipment and/or
manufactured homes generally but may include light trucks or
vans, trailers, or recreation vehicles and including any vehicle
leasing, rental, parking service, preparation or repair work
conducted as an accessory use. This definition includes but is
not limited to auto dealerships, auto body shops, auto service
stations, boat repair or sales, car washes, convenience stores,
gas stations, heavy equipment leasing, sales, or service,
manufactured home sales or service, and oil/lube servicing.
This does not include the sale of parts or related products (i.e.,
auto parts store).
…

PLANNING COMMISSION
STAFF REPORT FOR PC 22-03
January 19th, 2022

Introduction

The City of Fairmont is petitioning to amend Article
3-– Zoning Districts pertaining to the Permitted Use
Chart (Table 3-A) related to multiple permitted
uses across multiple zoning districts.

Summary of Text Amendments

These changes shall adjust the standards for
several different permitted uses in nearly every
major category. This is an attempt to better
balance where and how uses are permitted,
conditionally permitted, and prohibited across all
districts of the city. The current chart is near
replication of the permitted uses previously listed
within each district, which had often times created
odd circumstances when interpreted literally.
For example: you could have a restaurant with
alcohol in the Technology district but not a
restaurant. Also, you could have cemeteries in
General Residential, Manufactured Home
Neighborhood, Main Corridor Commercial, but
nowhere else.
To assist in seeing the amendments, any use that
was amended is highlighted in yellow.

Comprehensive Plan

The Comprehensive Plan, adopted in 2018,
references the need for zoning code updates to
implement the Comprehensive Plan. Many of the
definitions are necessary for other zoning code
amendments to create better clarification of
regulations, create more flexibility, and create
fairer and more just standards.
1

Staff Comments

Staff would like further feedback from the Planning
Commission to observe any other adjustments that
should be made to this permitted use chart prior to
forwarding it on to City Council.
Staff recommends for the Planning Commission to
forward these amendments onto the City Council
with a favorable recommendation.

Attachments

Please see the attached amendments.

Zoning Code Amendments Overview
The following pages contain amendments to the City of Fairmont Zoning Code.
To better understand the amendments, please note the following:
• Removed / Deleted text is indicated with a strikethrough – Deleted
• New text is indicated by a double underline – New text
• Text omitted for brevity is indicated by three dots – …

3.0

ZONING DISTRICTS

3.1
DISTRICTS ESTABLISHED
For the purpose of this Ordinance, the City of Fairmont is hereby divided into the following districts:
Residential Districts

Commercial Districts

GR

General Residential

HC

Highway Commercial

NR

Neighborhood Residential

T

Technology

MHN

Manufactured Home Neighborhood

I

Industrial

MHP

Mobile Home Park

E

Education

R

Recreation

Neighborhood Commercial Districts
NMU

Neighborhood Mixed Use

CC

City Center

MCC

Main Corridor Commercial

Special Use or Overlay Districts
Downtown Historic Overlay
Planned Development Area
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3.2
PERMITTED USES
1. The Planner shall make the determination if a proposed
use is permitted, a conditional use, or a prohibited use
under the provisions of this section.
2. The Planner may determine that a proposed use is
substantially similar to a use that is permitted or a
conditional use established in Table 3.A based on the
proposed use activities, character of the business,
similarity to existing uses within the city, or information on
the use as may be available from third-party land use
resources such as documentation from the American
Planning Association, Urban Land Institute, or similar
organizations. If the Planner finds that the proposed use is
substantially similar to a use established in Table 3.A, the
application shall be processed in the same manner as the
similar use.

district allows both Duplexes and Detached
Single-Family uses, this does not mean a
principal structure may contain three dwelling
units, rather it may not exceed the limit of two
dwelling units permitted within a Duplex.
8. Reading the Permitted Use Charts

3. In finding that a proposed use is similar to a use
established in Table 3.A, the Planner shall make a note of
the similar use in the approved application form.
4. If the Planner makes the determination that a use is
prohibited, the application shall not be processed.
5. Uses not Expressly Permitted or Conditional. It is
recognized that new types or forms of land use will develop
within the City of Fairmont that are not anticipated by this
Zoning Ordinance. In order to provide for such changes
and contingencies, the classification of any new or
unlisted land use shall be made by the Planning
Commission to determine if the use can reasonably be
interpreted to fit into a similar use category described in
the ordinance. The Planning Commission may make such
a determination after conducting a public hearing. It is also
recognized that certain allowed uses of land may pose
significant impacts to adjacent properties, surrounding
neighborhoods, and regional infrastructure. In order to
provide for the appropriate review and approval of such
uses, the Planning Director may designate, in her
discretion, that any such uses be processed as conditional
uses in accordance with the provisions set forth in Article
4 of this Code, upon a determination of their potential for
adverse impact. Unless a use is allowed as a "permitted
use by right", "use permitted with conditions”, "conditional
use", "nonconforming use", or "temporary use", then such
use is prohibited.
6. If the applicant disagrees with the Planner’s determination
regarding the proposed use, the applicant may choose to
take one of the following actions:
A.

The applicant may appeal the determination of the
Planner to the BZA; or

B.

The applicant may petition for a text amendment to
the Zoning Code as outline within the zoning code.

7. Multiple Permitted Uses in a Principal Structure.
A.

Any principal building may contain more than one use
and organization. Each use must be permitted or an
approved conditional use within the zoning district
where it is located.
i.

Exceptions. This does not permit a structure or
parcel to exceed the maximum number of
dwellings units permitted. For example, if a
Page 34

A.

The tables within this section identify the uses
permitted within each district, with cross references
to use specific standards that may apply. The key for
the tables is as follows:
i.

Permitted (●) indicates that the use is
permitted by right in the district.

ii.

Conditional Use (○) indicates that the use
requires a Conditional Use approval from the
Board of Zoning Appeals.

iii.

If the cell is blank, this indicates that the use is
prohibited within the district.

●
●
●
○
●

●

●

●

●

○

●

●

●

●

●

○
○
●
●
●

○
●
●
●
●

●
●
●
●
●

●
●
●
●
●

●

●

●
●
●

●
●
●

●
●
●
●

●
●
●
●

●
●
●
●

●
●
●
●

●
●
●
●

●

●
○

●
○
○
○

●
●

●
●

○

●
●
○
●
○
●
○

●

●

●

●

●

●
●
●

●

●

●
●
●

●
●
●
●

Lodging

●

Bed & Breakfast Inns
Hotel
Inns
Motels
Civic
Assembly
Cemetery

○

●
○
○

○

○

○

○

○

Civic Uses
Emergency Shelter
Religious Uses
Institutional Uses
Schools
Schools, Colleges and Universities

○

○

○

●
○
●
○

●
●
○

●

Commercial
Accessory Structures (as a Principal
Use)
Adult Entertainment
Animal Care Facility
Animal Grooming and Boarding
Bars and Nightclubs
Bars, Neighborhood
Brewpub

●
●
●
○

●
●

●
●

●
○

●
○
○
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○
●
○
●
●

●
●
○
●
●

●
●
○
●
●

○
●

●
●

○

4.23
4.7
4.17
4.17
4.22
4.5
4.14
4.14
4.14

●
●
○

○

4.6

●

4.9 & 4.19
4.41
4.8

●
●
●

○
●
●

Use
Standards

●

○
●
○
●
○

Reserved

●

T

●

I

●

HC

●

R

●

●

E

●

MCC

●

CC

●

NMU

●

MHP

MHN

Residential
Dwelling, Detached (Single-Family)
Dwelling, Duplexes (Attached TwoFamily Homes)
Dwelling, Townhomes (Attached SingleFamily)
Dwelling, Multi-Family
Dormitory
Group Residential Facilities
Group Residential Homes
Residential Care Facility
Mobile Home Parks
Child Care Home
Home Occupations, Minor
Home Occupations, Major
Live-Work Units

NR

Permitted Principal Uses
GR

Table 3-A

4.1
4.2
4.44
4.4

Recreational Facilities
Restaurant Lounges
Restaurants
Restaurants with Alcohol Sales
Retail and Service use, not to exceed
2,500 sq ft
Retail and Service use, not to exceed
5,000 sq ft
Retail and Service use, not to exceed
15,000 sq ft
Retail and Service use, 15,000 sq ft to
30,000 sq ft
Retail and Service use, exceeding
30,000 sq ft
Retail and Services, Heavy
Temporary Uses
Vehicle Repair, Major
Vehicle Repair, Minor
Vehicle Rental or Sales

●
●

●
○

●
●

4.7

●

●

●

●

4.7

○

●

●

4.3 & 4.11

○

○

●

●

○

●

●

○
○
●
●

○
●
●

●
○
●
●

●
●
●

●

●

●

●

●
●
●
●
●

●
●
●
●
○

●
●
●
●
●

●
●
●
●
●

○

○

○
○

●

○

○

●

4.13

4.21
4.27
4.22

●
●
●

4.24
4.27
4.27
4.27
4.27
4.10 &
4.27
4.30
4.31 &
4.32
4.32
4.31

●

○

○

●

●

●

●

●

●

●

●

●

○

○

●
●

●
●

●
●

●
●

●
●

●
○

●

●

●

●

●

4.27

○

●

●

●

●

4.27

●

●

●

●

4.27

●

○

●

●

4.27

○

○

○
●
○
●
●

●
●
●
●
●

4.10 &
4.27
4.3
4.34
4.42
4.42
4.43

○

○

4.3 & 4.32

○
●

Reserved

●
●

R

○
●

E

●

T

I

Convenience Store (with Fuel Sales)
Craft Production Facility (Microbrewery
/ Microdistillery / Microcidery )
Drive-through Facilities
Dry Cleaning Establishments
Entertainment Uses
Limited Video Lottery
Manufacturing and Sales, Artisan
Mixed-Use Buildings
Mobile Vending (Vehicle, Street,
Sidewalk)
Nanobrewery
Office Use, not to exceed 2,500 sq ft
Office Use, not to exceed 5,000 sq ft
Office Use, not to exceed 15,000 sq ft
Office Use, 15,000 sq ft to 30,000 sq ft
Office Use, exceeding 30,000 sq ft

○
●
○

HC

○

NMU

MHP

MHN

○

MCC

○

Use
Standards

CC

Car Wash
Child Care Center
Child Care Facility

NR

Permitted Principal Uses
GR

Table 3-A

●

●

●
○

Industrial
Manufactured Home Sales and Service
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Manufacturing, Heavy
Manufacturing, Light
Outdoor Storage
Outdoor Storage, as an accessory use
Recycling, Indoor
Self-Storage Facility
Towing Services
Warehouse or Distribution

○
○

○

○
●
○
●
○
●
●
●

●

Reserved

R

E

T

I

HC

MCC

CC

NMU

MHP

MHN

NR

Permitted Principal Uses
GR

Table 3-A

Use
Standards

4.20
4.28
4.28

4.38

Agriculture
Community Garden
Market Garden
Infrastructure
Essential Services
Solar Farm
Wind Farm
Wireless Communications
Transportation
Bicycle Parking Station
Bus Shelters
Heliport
Parking Lot, Commercial
Parking Structure
Passenger Terminal
Marina, Recreational
Pedestrian or Bicycle Path
Railway Facilities

●

●

●

●

●
●

●

●

●

●

●

○
●

●

○
●

●

○
●

●

●

●

●
●

●

○

○

○

○

●

●
●
●
●

●

●
●

●
●

●

○
●
●
●
●

●
●
○
●
●
●
●
●
●

●
●
○
●
●
●
●
●
●

●
●
○
●
●
●
●
●
●

●

●

…
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●

●

●
●
●
●

●
●

●

●
●
○
●
●
●

●
●
○
●
●

●
●

●
●

●

○

●
●

4.45
4.34

